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1 Deliverable content and references

The research goals of D2.4.1 were addressed in a peer-reviewed paper which has been published in
the Journal sui generis 2022, p. 43 — 52. The present document contains the abstract for this paper. For
the bibliography and case law, please see the extensive references in the journal article.

Andreas Abegg / Nagihan Musliu : Die Fernwdrmeversorgung — eine rechtliche Einordnung
(District heating supply - legal classification), sui generis 2022, p. 43 - 52,
https://doi.org/10.21257/s9.203.

The heat supply in residential areas should make a significant contribution to implementing the federal
government's Energy Strategy 2050 and achieving climate policy goals. However, the planning,
construction and operation of district heating networks raises a wide range of legal issues that have
received little attention to date. This article begins by examining the allocation of responsibilities and the
planning requirements for the construction of a network. The article then examines which authorisations
and licences must be granted or obtained, how the operation of a network can be transferred to third
parties and whether connection obligations exist and whether these correspond to connection rights.

In a nutshell, the highlights of this article are the following: Legislation of district heating supply lies
mainly in the competence of cantons and communes. Except for a contrary legislation, the supply of
energy basically does not represent a public duty. The cantons and communes can issue energy plans
with a spatial impact. Based on the federal spatial planning Act (Raumplanungsgesetz/SPA), cantonal
Structure Plans are only necessary for bigger plants. Otherwise, for the planning, communal utilisation
plans are the appropriate instruments to establish district heatin supply. Under the SPA and the cantonal
spatial planning laws, district heating supply requires a construction permit. Also, in case the district
heating supply needs the use of public grounds, the corresponding public licenses are required. If
necessary and proportional, the legislator can order the use of private ground for the establishment of
district heating. This federal constitution requires that such an order is foreseen in a formal law so as to
ensure its democratic legitimacy. Furthermore, such a measure is only constitutional if the forced use of
private ground is objectively necessary for the establishment of district heating and if the public interest
in the building of district heating surpasses the interests of the private land owner forced to accept the
construction of the infrastructure for district heating on their ground. If those conditions are met, the
private owner has to accept the building of district heating on his private land, but he has right to a
financial compensation. Except for the financial compensation, similar conditions apply to the question
if private landowners can be forced to connect to district heating. This duty has to be linked to a right to
be supplied by the district heating operator. The communes and cantons can build and operate district
heating plants themselves. They can also award the right to build and operate district heating to private
third parties. This requires in general a public invitation to tender.
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