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1 Deliverables content and references

The research goals of D2.4.2 covered so many legal questions that they were addressed in three
publications to guarantee a higher degree of dissemination. All the publications were peer-reviewed.
The first paper was published in the journal Aktuelle Juristische Praxis/Pratique Juridique Actuelle
(AJP/PJA) 2023, p. 709-725, https://doi.org/10.21256/zhaw-29986. The second paper was published in
sui generis 2024, https://doi.org/10.21257/s9.249. The third paper was published as volume 31 of the
publication series Schriften zum Energierecht, https://doi.org/10.3256/978-3-03929-061-1.

The present document contains abstract for these three publications. For the bibliography and case law,
please see the extensive references in the journal article.

Ch. Meyer, Die Regulierung des Heizkesselersatzes. Im Netz von hard law und soft law,
Prinzipien und Regeln (Regulation of the boiler replacement. In the net of hard law and soft law,
rules and principles), AJP 2023, p. 709 — 725, https://doi.org/10.21256/zhaw-29986.

This study examines which norms, standards and guidelines are relevant for the substitution of boilers
and oil heating in Switzerland in general and what role they play. This helps establish where legal
uncertainties exist and how the cantonal legislators can be forced or encouraged to enact the necessary
regulations.

It deepens in particular the following norms: art. 54, 73-75, 78, 89, 91, 102 Federal Constitution (Cst.);
Federal Energy Act (EA); constitutional principal of sustainability; statal duty to provide basic goods and
services; Cantonal Model Rules for Energy Laws (MuKEn 2014); selected cantonal energy laws (BS;
BE; LU; ZH; SO; AG); Energy Strategy 2050; Cantonal Harmonised Funding Modell (HFM 2015).

The substitution of boilers is illustrative for the overall legislative challenges of the energy transition. Soft
law in international (Rio declaration), national (Strategy 2050) and cantonal law (MuKEn 2014) plays a
preponderant role in the energy transition. It is appropriate to manage the balancing of interests and a
support for harmonisation. It enables the integration of know-how independently of the political power
games. Its drafting is less time-consuming than hard law but can still put pressure on the regulators and
administrative agents. Even if soft law norms contradict the rule of law and the fundamental democratic
and federalist principles, the study shows that they do not lever out the democratic legislation procedures
as new laws modelled on the MuKEn 2014 have been discarded in votes, and new energy laws are
often triggered by cantonal or parliamentary initiatives.

The constitutional principle of sustainability and the federal duty to provide basic goods and services
flow into the hard energy laws. The cantonal regulators are compelled to implement them, but still retain
regulatory freedom as to the content of their laws. The mentioned principles are also relevant for the
interpretation and implementation of the cantonal laws and have in that function a high enabling potential
for the energy transition. At present, this potential has not been fully recognised in the practice.

However, harmonized hard laws remain indispensable. The EA foresees explicitly cantonal regulatory
duties for heating and cooling without establishing an individual claim.

Up to now, the federal court has not considered that the principle of sustainability is justiciable. The
study shows that this view could defensibly be revised, enabling thereby to put through individual court
appeals more pressure on the cantons to enact modern energy laws. The enabling potential of the
principle of sustainability has not been fully recognised yet by the courts and the administrative agents
implementing the new energy laws. The Federal Tribunal could defensibly derive from the principle of
sustainability an individual justiciable norm compelling the cantons to enact new energy laws including
the substitution of fossil heating systems.

Abegg/Seferovic: Ausschreibungsverfahren bei Gebietskonzessionen fiir thermische Netze am
Beispiel der Stadt Ziirich (Tendering procedure for site-based concession permits for district
heating. Based on the example of the city of Zurich), sui generis 2024,
https://doi.org/10.21257/sg.249
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Switzerland is striving to decarbonise its heating supply, with thermal networks playing an important
role. Municipalities are increasingly operating or promoting these networks in order to achieve climate-
friendly effects and reduce dependence on natural gas imports. Due to the extensive revision of the
international, federal and cantonal legislation on public procurement, the municipalities and cantons are
confronted with the question if the grant of concession permits for the operation of DHC in the public
underground require a public tender. Using the example of the city of Zurich, which provides for the
development of certain areas by awarding exclusive territorial concessions, the article examines the
requirements that procurement law and the Internal Market Act place on the award of such concessions.

The following norms and permitting requirements are analysed: WTO-Agreement on Government
Procurement (WTO-AGP); Federal Act on the Internal Market (IMA, BGBM); Intercantonal Agreement
on Public Procurement (IAPP, IV6B); Federal Act on Power Supply (PSA, StromVG); Federal Act on
Federal Tribunal (FTA, BGG); cantonal and municipal permitting requirements in Zurich for the use of
underground of public domain (especially cantonal Energy Act, EnA-ZH; municipal Heat Supply Act:
HSA-Zh, WVV); comparison with EU-directive 2014/23/EU on the award of concession contracts and
with German Law on Competition Restriction (Gesetz Uber Wettbewerbsbeschréankungen, GWB).

For the City of Zurich, the provision of DHC is a public duty if the provider benefits of exclusive rights
and stands under the obligation of connecting all users of a given area. The HSA-Zh sets that DHC can
be operated either by the public administration or by private companies. Private companies need a site-
based concession permit because of the intensity and length of their use of the public underground. In
general, the award of a site-based concession for the use of public domain does not per se require a
public tender. However, in view of the economical privileges of such a permit, the question of a public
procurement procedure arises.

No public tender is required for the supply of DHC by the public administration or by a company mostly
controlled by the public administration (see art. 10 para 2 let. C IAPP). Even though the WTO-AGP does
not require a public tender for the assignment of public duties to private companies, the IAPP newly
provides for site-based concessions public tendering if a) it is connected to the supply of a public duty,
and b) if the public agent contributes financially to the supply of that public duty. Such a financial
contribution can also consist in the renouncement of a financial compensation for the use of
underground or even in the award of the exclusive right to use public domain. For the case of Zurich,
both conditions apply, so public tendering is compulsory.

For municipalities and cantons which have not made DHC a public duty, they can basically waiver the
duty of public tendering according to art. 9 2"d sentence IAPP. However, minimal procedure standards
under IMA possibly apply.

Furthermore, the IMA provides for the transfer of statal monopolies in general that, if the cantons and
municipalities waiver the application of public tendering under IAPP, other compulsory rules apply. This
should guarantee that applicants of other cantons are not discriminated (see art. 2 para 7 IMA).
According to the Federal Tribunal, this also covers factual monopolies (such as the use of underground
for thermal grids). The IMA makes an exception for non-commercial statal activities. However, these do
not apply to the basic supply of energy. That means that the award of a concession permit for a thermal
grid to a private company underlies the minimal standard of public tendering under IMA. This
requirement represents a barrier to the development of DHC. One could consider an amendment of the
IMA, similarly to the exception for permits for electric nets. As long as the IMA is no revised, the plain
waiver of public tendering by the cantons (which exists for example in Lucerne) is basically a breach of
federal law. The same applies to the practice (such as in the case of WWZ AG in Zoug) of not applying
public tenders without even a waiver in the cantonal law. In case the public interests clearly overweigh
the private interests, the IMA does not exclude an exception to public tendering. In any case, the fact
that only few applicants show interest in a DHC project is not a sufficient reason to renounce public
tendering.

Finally, the minimal standard under IMA leaves the cantons and municipalities a wide legislation scope
if they waive the application of IMA procedures. It requires objectivity, non-discrimination of applicants
from outside the canton, and transparency. Commercial profitability represents a legitimate criterion to
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award the concession permit. Legal remedies must be provided. As the FTA was not amended in regard
of the new procurement regulations, the question of an appeal to the Federal Tribunal arises. It can be
argued that the waiver of the IMA rules also cancels the restrictions to appeals to the Federal Tribunal
for IMA procedures. This should not be underestimated by the legislator when it considers waiving the
IMA rules, as the possibility of appeals to the Federal Tribunal can slow down the whole procedure.
Finally, if one applicant was allowed in the frame of a pilot project to do upfront research on the field,
this advantage should be compensated by transfer of the gained information to all applicants. In
conclusion, while the cantons can exclude such procedures from the scope of application of
procurement law, they remain bound by the requirements of the Internal Market Act. In any case, it is
recommended that the cantons base their award procedures on the principles of procurement law in
these cases in order to ensure that the procedures are carried out in a transparent, objective and non-
discriminatory manner.

Camprubi, Dekarbonisierung des Heizens im Gebdudesektor. Am Beispiel des Kantons und der
Stadt Ziirich (Decarbonisation of heating in buildings. Based on the example of the canton and
the city of Zurich.), Schriften zum Energierecht, vol. 31, Zurich 2024, https://doi.org/10.3256/978-
3-03929-061-1.

The decarbonisation targets of the Paris Agreement mean amongst other things that oil and gas heating
systems must make way for fossil-free heating alternatives in the coming years. The development of
DHC goes hand in hand with the progressive dismantling of gas networks and the subrogation of gas
and oil heating systems.

Various fundamental constitutional rights, such as the guarantee of ownership and the protection of
legitimate expectations measures, can stand against such measures. Constitutional questions also arise
regarding the dismantling of gas networks and by restrictions to the right of house owners to pick the
heating or cooling system of their choice. The decarbonisation of the building stock poses therefore
major regulatory challenges for the cantons. The publication aims at clarifying the limitations for the
necessary restrictions of opposed private interests and service providers using the example of the
Canton and of the City of Zurich. A clear constitutional frame is especially important in view of the
possible remedies before the Federal Tribunal, which can be limited in practice once legal certainty is
established.

The research analyses the following norms and permitting requirements: Federal Energy Act;
Constitution of canton Zurich, in particular climate protection task; Energy Act of canton Zurich (EnA-
ZH); municipal Heat Supply Act: HSA-Zh, WVV); net-zero-2040-goal (canton Zurich); Planning and
Building Act canton Zurich (PBG/ZH) with its ordinances; Federal Pipeline Act (PA, Rohrleitungsgesetz);
constitutional guarantee of property, economic freedom; protection of legitimate expectations;
jurisprudential standards for heating restrictions, for compensations, for hardship.

The EnA-ZH forbids fossil heating systems in new buildings, and in existing buildings when the heating
systems are renewed. It takes the interests of the building owners largely into account through
exceptions. The buildings exempted of these interdictions have the duty to reduce the CO2-emission
from heating by 10 percent. In general, the EnA-ZH does not leave space for more restrictive or less
restrictive regulations by the municipality in this regard.

Due to the parallel enacting of the EnA-ZH and HSA-Zh, the new duties and interdictions under EnA-
ZH are only partly mentioned in HSA-Zh. For constitutional reasons, the EnA-ZH with its detailed
regulations should prevail. Its interdictions, exceptions and reduction duties are to be implemented in all
the Zurich municipalities even if they are not mentioned explicitly in the communal laws.

It appears that key to the advancement of DHC in the city of Zurich were planning initiatives in the 80s
and 90s, exemplary cooperation with the gas network industry, and, today, the economic ownership of
the gas network company by the city. This planning enables to dismiss today the protection of legitimate
expectations of the building owners and/or gas network companies. It also has a beneficial effect against
the locked-in risks for DHC.
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In an effort to give a legal setting to the past policies which had successfully led to a voluntary
progressive closing of the gas networks in various areas, the HSA-Zh provides, differently from EnA-
ZH, the possibility for the city council to order the closing of a gas network. It is questionable if a
compulsive order would stand before the constitutional right of economic freedom of private companies
involved in the supply of gas for heating. Given the present circumstances, this new norm is
unnecessary.

In its first decisions regarding regulatory restrictions for heating systems, the Federal Tribunal
recognizes the preponderant public interest in the energy transition and tends to grant the cantonal
legislators with extensive powers to restrict the private interests, provided the regulations allow for
exceptions in particular situations.
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